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Application by North Somerset Council for an order granting development 

consent for the Portishead branch line - MetroWest phase 1 

Planning Inspectorate reference TR040011 

Interested party reference PORT-S57657 

Note on behalf of First Corporate Shipping Limited trading as The Bristol Port 

Company (BPC) in respect of the easement relating to the at-grade crossing at 

Court House Farm dated 14 April 2021 

 

1. This note is provided in response to the Examining Authority's request for information dated 29 

March 2021, Annex C, questions for BPC. 

Question 

With regard to the timescales for the removal of the at grade crossing you refer to a 

deed of a grant of easement dated 4 September 2017 between Network Rail and First 

Corporate Shipping Limited can you provide a copy of this agreement with the relevant 

sections highlighted and/or provide a summary of what this document requires with 

regards to the removal of the at grade crossing and the construction of the vehicular 

bridge. action point 28 arising from Issue Specific Hearing 5 on 4 March 2021. 

2. A full copy of the easement dated 4 September 2017 is attached, with the relevant provisions 

relating to its termination highlighted.  The easement is referred to in this note as the Court 

House Farm easement. 

Question 

The BPC have advised that the principle point of contention with Network Rail 

Infrastructure Limited is when the BPC would be required to construct the vehicular 

bridge across the railway to replace the at grade crossing [Point 11, AS-052]. The BPC 

[CA.1.10, REP3-046] state that the DCO as drafted currently makes no provision to 

ensure that they have adequate time to construct the alternative crossing in accordance 

with the timescale envisaged by the planning permission and as previously envisaged 

by BPC and the Applicant. 

Should this matter not be resolved by the end of the Examination could both the 

Applicant and the BPC indicate how they consider this matter could be secured through 

the DCO and provide appropriate wording. 

Summary 

3. It has not been possible for BPC and Network Rail Infrastructure Limited (NR) to reach 

agreement on the terms on which BPC will be permitted to construct a bridge across the 

disused railway in the vicinity of Court House Farm as an alternative to the current at-grade 

crossing.  During the discussions, a key issue in contention has been NR's requirement that, 

under any agreement, BPC's construction of the bridge could not continue after the expiry of a 

fixed period from the date the DCO for the MetroWest scheme is made.  NR further insists that 

BPC's right to use the at-grade crossing must cease at the end of that same, fixed period so 

that by then the crossing must also have been removed, regardless of whether the DCO 

scheme is to go ahead. 
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4. Despite constructive discussions, a draft of an agreement between BPC and NR relating to the 

construction of the bridge is not yet in circulation.  While BPC anticipates that discussions with 

NR as to the terms of such an agreement will continue beyond the close of the Examination, in 

the absence of such an agreement now BPC needs to secure the continuation of its current 

access over the at-grade crossing for an appropriate period.  It therefore requires a protective 

provision in the following terms: 

"(1) Despite anything contained in the Court House Farm easement or any other agreement 

relating to the Court House Farm terminable access, BPC's rights to use the Court House Farm 

terminable access under and in accordance with the Court House Farm easement or such 

other agreement must not terminate or cease to be exercisable before the date which is fifteen 

months after the approval date, and the Court House Farm easement and any such other 

agreement are modified accordingly. 

(2) In sub-paragraph (2), the "approval date" is the first date on which each of the Full Council 

of North Somerset Council, the West of England Joint Committee, the West of England 

Combined Authority Committee and The Secretary of State for Transport has confirmed in 

writing its approval under the Department for Transport WebTAG technical process for the 

appraisal of major transport schemes of the Full Business Case and the Final Approval 

Business Case in relation to the MetroWest Phase 1 proposals, including the authorised 

development." 

"Court House Farm easement" means a Deed of Grant of Easement dated 4 September 2017 

made between Network Rail and First Corporate Shipping Limited t/a The Bristol Port 

Company." 

"Court House Farm terminable access" means the existing crossing at grade over the disused 

Portishead Branch Line which is described in the Court House Farm easement." 

5. BPC provided the form of this protective provision to the Applicant, on a without prejudice 

basis, on 23 February 2021.  The Applicant does not agree to its inclusion in the DCO. 

Background 

6. BPC refers to its previous comments and representations on this topic, including: 

• REP2-064 (written representation) para 2.2.3 and 5.7; 

• AS-052, para 11; 

• REP3-046 (in respect of ExQ1 CA.1.10; 

• REP5-049; and 

• REP6-048 and REP6-051. 

7. The at-grade crossing over the disused railway connects two vehicle transit storage 

compounds.  The compounds are used for the transit storage of vehicles being imported by a 

vehicle manufacturer through Royal Portbury Dock.  The two compounds are therefore used for 

the purposes of carrying on BPC's statutory undertaking.  Access to the compound south of the 

disused railway is only available via the rest of the Port estate, first to the northern compound 

and then over the at-grade crossing.  Access is not available to the southern compound direct 

from the public highway.  If access between the two compounds over the at-grade crossing 

were prevented before BPC had had a reasonable opportunity to construct an alternative 

access (a bridge) across the railway, the carrying on of BPC's statutory undertaking would 

accordingly be subjected to serious detriment. 
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8. BPC must therefore be permitted adequate time to construct the new bridge over the disused 

railway, during which time it must be permitted to continue to use the at-grade crossing.  BPC's 

current estimate of the time necessary to design and construct the bridge, as outlined in its oral 

case at ISH5 and later in its note to the ExA in response to action point 28 arising from that 

hearing [REP6-048 and REP6-051], is 15 months.  BPC is not aware of any challenge to that 

estimate by the Applicant. 

9. The time period proposed by NR within which BPC would be permitted to build the bridge, and 

at the end of which BPC's right to use the at-grade crossing must cease - and indeed by which 

BPC must also have removed the at-grade crossing - is less than the 15 months required by 

BPC's programme. 

10. Further, NR's position is that this shorter period must start as soon as the DCO is made.  BPC 

considers it would be manifestly unreasonable for BPC to be forced to expend considerable 

cost in first the detailed design and then actual construction of a bridge, and in the removal of 

the at-grade crossing, until it is clear that the bridge is required and that it is necessary that the 

crossing be removed. 

11. The Court House Farm easement permits notice to be given by NR if and when the extent of 

the railway shown coloured green on the plan attached to it (referred to in the easement as the 

Property) is required by NR for the performance of its responsibilities as a provider of network 

services or for the purpose of the network business or for the purpose of railway and/or 

integrated transport-related development.  In BPC's view, the site of the at-grade crossing 

cannot be required by NR for those purposes simply because a DCO is made granting the 

Applicant development consent for the proposed scheme, particularly when funding to 

implement that scheme has not been obtained and when no contractor has been appointed. 

12. BPC entered into the Court House Farm easement in the knowledge that, if the disused railway 

were re-opened, BPC would need to give up and remove the at-grade crossing and build a 

bridge in its place.  However BPC did not expect that it would be put in that position when the 

railway was not being re-opened or when it was not certain that it would be. 

13. Despite this, to facilitate the DCO scheme's development, BPC would be willing to agree to 

start its design and construction programme for the bridge, and to incur the resulting cost, 

when all funding for the implementation of the scheme has been confirmed.  However, it must 

then be allowed the full 15 months required by its programme, both as a period available to it 

for construction and as a period during which its rights in respect of the at-grade crossing 

cannot be curtailed. 

14. Full funding of the DCO scheme will be available to the Applicant only on approval of the Full 

Business Case by North Somerset Council (Full Council), the West of England Joint 

Committee, the Committee of the West of England Combined Authority and the Department for 

Transport: see, for example, the Applicant's response to ExQ1 CA.1 5 [REP2-013] and the 

various approvals described in paragraphs 4.1 to 4.11 of the Funding Statement (DCO doc 4.2, 

APP-056).  BPC therefore considers that the Court House Farm easement must not be 

terminated until, at the earliest, 15 months from this date. 

Protective provision 

15. Section 120(3) Planning Act 2008 provides that an order granting development consent may 

make provision relating to matters ancillary to the development for which consent is granted.  

The closure of the at grade crossing in this location is clearly the direct result of, and an impact 

of, the proposed development and, as with other crossings over the disused railway which it is 

proposed will similarly be closed, an ancillary matter for which, and for the mitigation of the 

effects of which, the DCO may make provision. 
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16. Section 120(4) of the 2008 Act specifically includes among provisions that may be made by a 

development consent order the matters listed in Part 1 of Schedule 5.  Included by paragraph 3 

of that Part are provisions for the "abrogation or modification of agreements relating to land".  

The Court House Farm easement is an agreement relating to land, and so may be modified by 

a provision of the DCO. 

17. BPC's proposed protective provision above accordingly modifies the Court House Farm 

easement to ensure that any termination of it could not occur until BPC has been allowed 

sufficient time (being 15 months) from the time when full funding for the DCO scheme is made 

available to construct the bridge, without otherwise interfering with the operation of the Court 

House Farm easement or the construction programme for the authorised development. 

18. Given the serious detriment that would occur if BPC were to lose its ability to cross between its 

two vehicle compounds, BPC considers that this provision is both necessary and proportionate.  






















































